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1. Bid  s t a t i n g  t h a t  "based  upon d e l i v e r y  sched-  
u l e  q u o t e d  by t h e  m a n u f a c t u r e r s  of t h e  s p e c i -  
f i e d  equ ipmen t ,  work c a n n o t  be  comple t ed  
w i t h i n  t h i s  t i m e  f rame" creates  u n c e r t a i n t y  
as t o  w h e t h e r  t h e  b i d d e r  i n t e n d s  to  comply 
w i t h  t h e  I F B  c o m p l e t i o n  s c h e d u l e  and  r e n d e r s  
t h e  b i d  n o n r e s p o n s i v e .  

2. To  be  t i m e l y  under GAO's  Bid Protest  
P r o c e d u r e s ,  a p ro t e s t  a s s e r t i n g  t h a t  it is 
i m p o s s i b l e  t o  meet t h e  IFB d e l i v e r y  s c h e d u l e  
m u s t  be f i l e d  b e f o r e  b i d  o p e n i n g .  

Fe rguson  Elec t r ic  & Plumbing ,  I n c .  and Delta Electric:  
C o n s t r u c t i o n  Co., I n c .  protest  t h e  r e j e c t i o n  of t h e i r  b i d  
in r e s p o n s e  t o  i n v i t a t i o n  fo r  b i d s  (IFB) DLS-43-83 i s s u e d  
by t h e  I m m i g r a t i o n  and N a t u r a l i z a t i d n  S e r v i c e  ( I N S )  for 
i n s t a l l a t i o n  of a n  emergency  g e n e r a t o r  a t  i t s  P p r t  I s a b e l  
S e r v i c e  P r o c e s s i n g  C e n t e r .  Ne d e n y  t h e  protest  i n  p a r t  a n a  
d i s m i s s  i t  i n  pa r t .  

I N S  r e j e c t e d  t h e  protesters '  b i d ,  and made award t o  
t h e  n e x t  low b i d d e r ,  because t h e y  q u a l i f i e d  t h e  180-day 
project  c o m p l e t i o n  s c h e d u l e  s p e c i f i e d  by  t h e  I F B  by 
i n s e r t i n g  t h e  fo l lowi .ng  on  t h e  b i d  form: 

"Based upon d e l i v e r y  s c h e d u l e  q u o t e d  by t h e  
m a n u f a c t u r e r s  of t h e  s p e c i f i e d  e q u i p m e n t ,  
work c a n n o t  be comple t ed  w i t h i n  t h i s  t i m e  
frame. S u b m i t t a l  o f  shop d r a w i n g s  and f a b r i -  
c a t i o n  a f t e r  a p p r o v a l  of  d r a w i n g s  q u o t e d  by 
t h e  m a n u f a c t u r e r s  is a p p r o x i m a t e l y  330 
c a l e n d a r  days . "  

The protesters  s t a t e  t h a t  i t  w a s  n o t  t h e i r  i n t e n t i o n  
t o  t a k e  excep t i c ln  t o  t h e  co rnp ie t ion  s c h e d u l e ,  b u t  r a t h e r  
t o  b r i n g  to I? lS ' s  a t t e n t i o n  t h e i r  c o n c e r n  t h a t  t h e  s c h e d u l e  
was u n r e a l i s t i c .  The s c h e d u l e  c o u l d  n o t  be met, the 



B-213001 

protesters  c o n t e n d ,  b e c a u s e  t h e  s w i t c h g e a r  i n v o l v e d  m u s t  be 
f u r n i s h e d  by t h e  Square D Company which  d i d  n o t  q u o t e  a 
d e l i v e r y  d a t e  fo r  t h e  s w i t c h g e a r  t h a t  would e n a b l e  t h e  pro- 
testers t o  complete t h e  work w i t h i n  t h e  time s t a t e d  i n  t h e  
I F B .  

To b e  r e s p o n s i v e ,  a b i d  a s  s u b m i t t e d  must  r e p r e s e n t  a n  
u n e q u i v o c a l  o f f e r  t o  p e r f o r m  t h e  e x a c t  t h i n g  c a l l e d  f o r  i n  
t h e - i n v i t a t i o n .  Edw.-Kocharian & Company, I n c . ,  58 Comp. 
Gen. 214,  217 ( 1 9 7 9 ) ,  79-1 CPD 20. A b i d d e r ' s  a c t u a l  
i n t e n t i o n  to  meet a n  i n v i t a t i o n ' s  mater ia l  r e q u i r e m e n t s  
( w h i c h  i n c l u d e  d e l i v e r y  t i m e ,  7, 
55 ComD.  Gen. 605 ( 1 9 7 5 1 ,  75-2 CPD 4171,  c a n n o t  r e n d e r  
acceptable a b i d  which  on its f a c e  m o d i f i e s  t h e  b i d d e r ' s  
o b l i g a t i o n  t h a t  o t h e r w i s e  would r e s u l t  f rom c o n t r a c t  
award. 49 Comp. Gen. 553 ,  556 ( 1 9 7 0 ) ;  The E n t w i s t l e  Com- 
p a n y ,  B-192990, F e b r u a r y  1 5 ,  1979,  79-1 C P D  112 .  The 
s t a t e m e n t  t h e  p r o t e s t e r s  i n c l u d e d  i n  t h e i r  b i d  r e f l e c t s  a n  
e x c e p t i o n  to  t h e  i n v i t a t i o n ' s  d e l i v e r y  s c h e d u l e  o r ,  a t  t h e  
l ea s t ,  a n  a t t e m p t  %o s h i f t  to  t h e  gove rnmen t  t h e  r i s k  t h a t  
s u b c o n t r a c t o r  d e l a y  may c a u s e  a d e l a y  i n  p e r f o r m a n c e .  I t  
t h e r e f o r e  is  c lear  t h a t  t h e  protesters  q u a l i f i e d  t h e i r  b i d  
and  t h e  b i d  t h u s  is n o n r e s p o n s i v e .  T h i s  p a r t  of t h e  pro- 
tes t  is d e n i e d .  

To t h e  e x t e n t  t h e  protesters '  c o n c e r n  is w i t h  t h e  
i m p o s s i b i l i t y  of comply ing  w i t h  t h e  180-day c o m p l e t i o n  
r e q u i r e m e n t ,  t h e y  are c o n c e r n e d  w i t h  a n  a p p a r e n t  d e f e c t  i n  
t h e  I F B ,  wh ich  t h e y  knew e x i s t e d  p r i o r  to t h e  b i d  o p e n i n g  
d a t e .  S e c t i o n  2 1 . 2 ( b ) ( l )  o f  o u r  B id  Protest P r o c e d u r e s ,  4 
C.F.R. p a r t  2 1  ( 1 9 8 3 ) ,  r e q u i r e s  t h a t  s u c h  protests be f i l e d  
p r ior  t o  b i d  o p e n i n g .  T h i s  aspect of t h e  p ro tes t  is  d i s -  
m i s s e d  a s  u n t i m e l y .  W e  p o i n t  o u t ,  however ,  t h a t  INS'S 
report  i n d i c a t e s  t h a t  i t  e x p e c t s  t h e  awardee  to  meet t h e  
p e r f o r m a n c e  s c h e d u l e  . 

,.- 

The protes t  is d e n i e d  i n  p a r t  and  d i s m i s s e d  i n  par t .  
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